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Landowner Associations
■ Relatively new trend

– Worked with or knowledge of associations in CO, 
KS, NM, NE, TX, MN and WY

■ Negotiating as a group

■ Landowner Associations can take many forms. 

■ RFP Model and Joint Representation Model
– Varied of alternative formats. 
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Landowner Associations

■ Common elements in both Models

– Landowners organize in a simple association 
(likely, a limited liability company but can be another type of 

entity)

– Fee collected from Landowners (per acre)
 
– Negotiate collectively for a period of time

– Membership is not a commitment to enter a lease with 
developer or anyone else – typically only a commitment to 
negotiate through the association. 
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Structure of Association
■ Generally LLC (could be other type of entity)

– Distinct entity with liability protection
– Consists of “interest holders” (individuals or entities)
– Flexible structure

■ Governing Documents 
– Designates Managers
– Voting per individual or acre “represented”

 
■ The entity may or may not have duties and 

responsibilities (including sharing revenues) after the 
leases are executed.
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RFP Model
■  Elements

– Organize association (if appropriate, other entities may work as 
well)

– Aggregate interested landowners and raise funds

– Conduct preliminary studies (wind, transmission)

– Market project through request for proposals (RFP)

– Landowner is usually not committing to sign lease with any 
developer- typically, it is only a commitment to negotiate 
through the association for a period of time.  
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The RFP
■ Written solicitation to prospective developers

■ Sets out desired terms, issues

– Economics (e.g. signing bonus; option fee; installation 
fee; royalty and minimum royalty; enhanced royalty; 
transmission fee; substation fee; …)

– Other important association issues (following slide)

■ Tool for critical developer evaluation



Landowner Issues (only a few…)

■ Easements Granted 
(wind, access, transmission, 

shadow, flicker, noise…)

■ Crop Damage / Other damage

■ Indemnification 

■ Liability Cap for Landowners

■ Insurance

■ Development Milestone

■ Decommissioning Bond

■ Most Favored Nations Clause 

■ Confidentiality Provisions 

■ Development Covenant 

■ Allocation of Payments

■ Definition of Gross Revenues

■ Termination 

■ Provisions that survive termination

■ Non-Interference Provision

■ Personal Development (small wind and 
solar) 

■ Wind Data

■ CRP Land

■ Taxes

■ Audit Rights (in the case of a royalty)
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RFP Responses and Follow-Up

■ Tool for critical developer evaluation

– Economics are important, but not the most important

– The “right” developer is most important
▪ 10-25% of projects have been built

– Use responses and interviews to critically evaluate the 
developers
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Joint Representation Model 
■ Elements

– Organize association (if appropriate, other entities 
may work as well)

– Aggregate interested landowners and collect funds

– Hire legal representation to aid in negotiation of best 
possible lease.

– Landowner is usually not committing to sign a lease 
with any developer – typically, it is only a 
commitment to negotiate through the association for 
a period of time.
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Comparison of Models
■ RFP Model

– Seeking developers

– Landowners conduct 
studies  (Met Towers)

– Generally, more 
expensive (studies, 
developer evaluation, 
and negotiation of 
lease)

■ Jt. Rep. Model
– Developer already on 

site. 

– Developer conducts 
studies

– Fees collected for 
negotiation of lease.  



Other Options

■ “Midstream” Model -  

– Generally, less common

– Similar to RFP Model

– Landowners organize and execute lease

– Market leases to developers
▪ May seek additional development fee



Other Options (continued)

■ Large Landowners or Large Landowner 
Groups

– Stronger bargaining power

– Opportunity for “joint” development
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Critical Developer Evaluation

■ Examples of what the association can 
explore on a multi-developer basis
– Percentage of projects built
– Competing projects in the area
– Equipment arrangements
– Human and financial resources 

and financial backing
– Transmission plan
– Studies conducted
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Suggested Steps
■ Confirm membership interest and general goals

■ Organize association

■ Negotiate governing documents

■ Key issues in governing documents
– Management
– Capitalization
– Restrictions on interest holders
– Term
– Authority
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Suggested steps (continued)

■ Execution
– Install anemometer(s) and collect data (if desired)
– Identify prospective developers
– Develop RFP (setting out desired terms)
– Market project
– Receive RFP responses
– Critically evaluate developers; interview developers
– Select developer(s)
– Negotiate terms
– Individual member landowners enter lease 

agreements with selected developer
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Adding Value to Project
■ Know the wind resource

– Creates realistic expectations 
– www.awstruewind.com

■ Work on permitting / siting regulations

■ Research transmission capacity (existing /planned)
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Conclusion
■ Process will take time (transmission etc)

■ Not for everyone (developers / large 
landowners)

■ A management structure with designated 
managers is important

■ Benefits may be considerable, particularly as 
compared to standard developer/landowner 
arrangements



James C. Hackstaff
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– University of Colorado, B.S., 1979, 
Accounting (with a concentration in Finance)

– Georgetown University Law Center, J.D., 1983 
(with a concentration in Taxation)

Practice Areas:
– Renewable Energy Project Development
– Domestic and International Commercial Transactions
– Corporate Formation, Operation, and Dissolution
– Estate Planning
– Probate
– Asset Protection
– Real Estate Development
– Real Estate Purchase
– Nonprofit Tax
– Charitable Organizations
– Public Policy



John T. Snow
■ Education: 

– Virginia Polytechnic Institute and 
State University, 2000, B.S 
(Finance and Management)

– University of Nebraska, J.D., 2003

■ Practice Areas:
– Renewable Energy Project Development
– Estate Planning
– Corporate Law
– Real Estate
– Entity Selection and Formation
– Tax Exempt Organizations 
– Nonprofit Tax
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Endnotes
(1) No part of this presentation may be considered or substituted for 

professional advice, such as accounting, legal, and tax advice. 
Before considering any project opportunity, landowners should 
engage professional advisors. To ensure compliance with 
requirements imposed by the IRS, we inform you that any advice 
contained in the presentation is not intended or written to be 
used, and cannot be used for the purposes of (i) avoiding 
penalties under the Internal Revenue Code, or (ii) promoting, 
marketing or recommending to another party any transaction or 
tax-related matter addressed herein. 

(2) Hackstaff Gessler, LLC practices renewable energy law. Primarily, 
we  represents developers and landowners (both individuals and 
groups) in wind and solar projects in Colorado, Kansas Nebraska, 
New Mexico, Texas, and Wyoming. 


